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What is the issue?

The number of adults and children illegally trafficked to, and within, the UK has risen significantly
in recent years. You may encounter victims of trafficking who have entered the criminal justice
system having been compelled to commit an offence by their traffickers.
This practice note outlines the main provisions of the relevant international conventions, Crown
Prosecution Service (CPS) guidance and the Modern Slavery Act 2015. It also outlines your duty
to enquire and, if necessary, investigate further any claim that an individual is a victim of trafficking.

Legal status
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This practice note is the Law Society's view of good practice in this area. It is not legal advice.

Practice notes are issued by the Law Society for the use and benefit of its members. They represent the
Law Society's view of good practice in a particular area. They are not intended to be the only standard of
good practice that solicitors can follow. You are not required to follow them, but doing so will make it
easier to account to oversight bodies for your actions.

Practice notes are not legal advice, nor do they necessarily provide a defence to complaints of
misconduct or of inadequate professional service. While care has been taken to ensure that they are
accurate, up to date and useful, the Law Society will not accept any legal liability in relation to them.

For queries or comments on this practice note, contact the Law Society's Practice Advice Service.

Professional conduct

The following sections of the SRA Handbook and in the SRA Code apply:

Principle 4: You must act in the best interests of each client
Principle 4 (a): you must observe your duty of confidentiality
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Must - A specific requirement in legislation or of a principle, rule, outcome or other mandatory provision in
the SRA Handbook. You must comply, unless there are specific exemptions or defences provided for in
relevant legislation or the SRA Handbook. 
Should - Outside of a regulatory context, good practice for most situations in the Law Society's view. In
the case of the SRA Handbook, an indicative behaviour or other non-mandatory provision (such as may
be set out in notes or guidance). These may not be the only means of complying with legislative or
regulatory requirements and there may be situations where the suggested route is not the best possible
route to meet the needs of your client. However, if you do not follow the suggested route, you should be
able to justify to oversight bodies why the alternative approach you have taken is appropriate, either for
your practice, or in the particular retainer. 

javascript:window.print()
http://www.cps.gov.uk/
http://www.lawsociety.org.uk/support-services/helplines/practice-advice-service/
http://www.sra.org.uk/solicitors/handbook/welcome.page


May - A non-exhaustive list of options for meeting your obligations or running your practice. Which option
you choose is determined by the profile of the individual practice, client or retainer. You may be required
to justify why this was an appropriate option to oversight bodies. 
SRA Code - SRA Code of Conduct 2011 
SRA - Solicitors Regulation Authority 
IB -indicative behaviour

The Law Society also provides a full glossary of other terms used throughout this practice note.
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1 Introduction
1.1 Who should read this practice note?

All practitioners involved in criminal cases where suspects or defendants could be victims of human
trafficking.

http://www.sra.org.uk/solicitors/handbook/code/content.page
http://www.sra.org.uk/
http://www.lawsociety.org.uk/for-the-public/legal-glossary/


1.2 What is the issue?

The number of adults and children illegally trafficked to, and within, the UK has risen significantly in
recent years. You may encounter victims of trafficking who have entered the criminal justice system
having been compelled to commit an offence by their traffickers.

This practice note outlines the main provisions of the relevant international conventions, Crown
Prosecution Service (CPS) guidance and the Modern Slavery Act 2015. It also outlines your duty to
enquire and, if necessary, investigate further any claim that an individual is a victim of trafficking.

2 SRA principles
There are ten mandatory principles which apply to all those the SRA regulates and to all aspects of
practice. The principles can be found in the SRA Handbook.

When thinking about how to achieve principle 4 of the SRA Handbook, you must consider the principles
which apply across the handbook, including the SRA Code. You should always bear in mind what the ten
principles are and use them as your starting point when implementing the outcomes.

3 International and domestic law concerning victims
of trafficking
A number of international instruments require the UK government and its agencies, including the CPS, to
combat human trafficking. The Modern Slavery Act 2015 creates defences for victims of human
trafficking.

3.1 The European Convention for Human Rights, 1953

Article 4 of this convention prohibits slavery and forced labour.

3.2 The Council of Europe Convention on Action against Trafficking
in Human Beings

This convention, implemented in the UK in April 2009, aims to:

prohibit and prevent human trafficking
encourage the investigation, prosecution and punishment of traffickers, and
protect victims of trafficking

Article 4 of the convention defines human trafficking as:

recruiting, transporting, harbouring or receiving of people
by threatening or using:

force or other forms of coercion
abduction
fraud
deception
the abuse of power or a position of vulnerability, or
the giving or receiving of payments or benefits

 
to achieve the consent of a person having control over another person
for the purpose of exploitation

Exploitation shall include, at a minimum, the exploitation of the prostitution of others or other forms of
sexual exploitation, forced labour or services, slavery or practices similar to slavery, servitude or the
removal of organs.

Article 10 requires the UK to adopt legislative or other measures to identify, support and protect victims of
trafficking.

http://www.cps.gov.uk/
http://www.sra.org.uk/solicitors/handbook/welcome.page
http://www.echr.coe.int/Documents/Convention_ENG.pdf
http://conventions.coe.int/Treaty/EN/Treaties/Html/197.htm


Article 26 requires that the UK allows for the possibility of not imposing penalties on human trafficking
victims, if they have been compelled to break the law.

3.3 The European Directive on Preventing and Combating
Trafficking in Human Beings and Protecting its Victims (2011/36/EU)

Recital 14 of this directive states that human trafficking victims should not face prosecution or punishment
for criminal activities, such as the use of false documents, prostitution or immigration offences, that they
have been compelled to commit as a direct consequence of being subject to trafficking.

Article 8, on the non-prosecution or non-application of penalties to the victim of human trafficking, states
that the national authorities of EU member states should be able to not prosecute or impose penalties on
people if they are compelled to commit criminal activities as a direct consequence of being a victim of
human trafficking.

3.4 The Modern Slavery Act 2015

The Modern Slavery Act 2015 received royal assent on 26 March 2015. It sets out the defences for
slavery or trafficking victims who commit offences. The defences came into force on 31 July 2015. The
act provides:

Section 45 Defence for slavery or trafficking victims who commit an offence:

(1) a person is not guilty of an offence if-

(a) the person is aged 18 or over when the person does the act which constitutes the offence 
(b) the person does that act because the person is compelled to do it 
(c) the compulsion is attributable to slavery or to relevant exploitation, and 
(d) a reasonable person in the same situation as the person and having the person's relevant
characteristics would have no realistic alternative to doing that act.

(2) a person may be compelled to do something by another person or by the person's circumstances. 
(3) compulsion is attributable to slavery or to relevant exploitation only if-

(a) it is, or is part of, conduct which constitutes an offence under section 1 or conduct which
constitutes relevant exploitation, or 
(b) it is a direct consequence of a person being, or having been, a victim of slavery or a victim of
relevant exploitation.

(4) a person is not guilty of an offence if-

(a) the person is under the age of 18 when the person does the act which constitutes the offence 
(b) the person does that act as a direct consequence of the person being, or having been, a victim
of slavery or a victim of relevant exploitation, and 
(c) a reasonable person in the same situation as the person and having the person's relevant
characteristics would do that act.

(5) for the purposes of this section-

'relevant characteristics' means age, sex and any physical or mental illness or disability;  
'relevant exploitation' is exploitation (within the meaning of section 3) that is attributable to the
exploited person being, or having been, a victim of human trafficking.

(6) in this section references to an act include an omission. 
(7) subsections (1) and (4) do not apply to an offence listed in schedule 4.  
(8) the secretary of state may by regulations amend schedule 4.

Schedule 4 offences include serious offences of violence, terrorism and weapons offences.

4. Crown Prosecution Service guidance on
trafficking cases

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:101:0001:0011:EN:PDF
http://www.legislation.gov.uk/ukpga/2015/30/contents/enacted


The CPS has published guidance, last revised in 2013, on prosecuting decisions where victims of human
trafficking and slavery are involved. If you are conducting prosecution or criminal defence work involving
possible victims of trafficking you should refer to the CPS guidance.

This guidance was the subject of comment in the judgment by the Court of Appeal in R v O [2008] EWCA
Crim 2835. The court emphasised the duty of both prosecutors and defence lawyers to make proper
enquiries in criminal prosecutions involving individuals who may be victims of trafficking. In that case a
17-year old defendant was sentenced by the Crown Court to a period of imprisonment without reference
to the relevant protocols by either the prosecution or defence, and without reasonable enquiries having
been made as to the defendant's trafficking history. The Court of Appeal further emphasised this duty in
L, HVN, THN and T v R [2013] EWCA Crim 991.

The guidance advises prosecutors on the steps to be taken if the have been made aware that the suspect
is a credible victim of trafficking. In these cases, the prosecutor won't make a charging decision until the
suspect has been referred through the National Referral Mechanism to establish whether they are a
trafficking victim (see paragraph 7.2.2).

The guidance covers the charging process where the circumstances of the offence indicate that the
suspect is a victim of trafficking. In addition to applying the Full Code Test in the Code for Crown
Prosecutors, prosecutors should adopt the following three stage assessment:

1. is there a reason to believe that the person has been trafficked? if so,

2. if there is clear evidence of a credible common law defence of duress, the case should be
discontinued on evidential ground, but

3. even where there is no clear evidence of duress, but the offence may have been committed as a
result of compulsion arising from trafficking, prosecutors should consider whether the public interest
lies in proceeding to prosecute or not (See the judgment in LM & Ors [2010] EWCA Crim 2327)

In assessing whether a person has been compelled to commit an offence, the following guidance will
apply to the third stage of this assessment, in relation to adults only:

'Compulsion' includes all the means of trafficking defined by the United Nations (UN) Protocol on
Trafficking (The UN Convention against Transnational Organised Crime 2000 supplemented by
the Protocol to Prevent, Suppress and Punish Trafficking in Persons (PDF)): threats, use of force,
fraud and deception, inducement, abuse of power or of a position of vulnerability, or use of debt
bondage. It does not require physical force or constraint.
In considering whether a trafficked victim has been compelled to commit a crime, prosecutors
should consider whether any of these means has been employed so that the victim has effectively
lost the ability to consent to his/her actions or to act with free will.
The means of trafficking used in an individual case may not be sufficient to give rise to a defence
of duress, but how the person was trafficked will be relevant when considering whether the public
interest is met in deciding to prosecute or proceed with a prosecution.
In assessing whether the victim was compelled to commit the offence, prosecutors should
consider whether the offence committed was a direct consequence of, or in the course of,
trafficking and whether the criminality is significantly diminished or effectively extinguished
because no realistic alternative was available but to comply with the dominant force of another.
Where a victim has been compelled to commit the offence, but not to a degree where duress is
made out, it will generally not be in the public interest to prosecute unless the offence is so serious
or there are other aggravating factors.
If the defendant has previously been a trafficked victim but the offence has been committed
without reasonable compulsion occasioned by the trafficking, there are no particular trafficking-
related public interest considerations, and the Full Code Test should be applied in the usual way.

If the person has been charged and it subsequently comes to the prosecutor's attention that they may be
a victim of trafficking, the prosecutor will seek an adjournment to ensure enquiries into whether they are a
victim of trafficking are undertaken to avoid them entering an early guilty plea before an investigation has
been carried out.

5. Court of Appeal decisions
The Court of Appeal set out the correct approach to dealing with cases where victims of human trafficking
are suspected of and charged with criminal offences in L, HVN, THN and T v R [2013] EWCA Crim 991.

http://www.cps.gov.uk/legal/h_to_k/human_trafficking_and_smuggling/
http://www.bailii.org/ew/cases/EWCA/Crim/2008/2835.html
https://www.judiciary.gov.uk/judgments/l-hvn-thn-t-v-r-judgment/
https://www.cps.gov.uk/publications/code_for_crown_prosecutors/
http://www.bailii.org/ew/cases/EWCA/Crim/2010/2327.html
http://www.unodc.org/unodc/treaties/CTOC/
http://www.osce.org/odihr/19223?download=true
https://www.judiciary.gov.uk/judgments/l-hvn-thn-t-v-r-judgment/


The court stated that:

Where there is evidence that victims of trafficking have been involved in criminal activities, the
investigation and decision as to prosecution and any subsequent proceedings are required to be
approached with the greatest sensitivity. Their criminality or culpability may be significantly
diminished, and in some cases effectively distinguished, because no realistic alternative was
available to the exploited victim but to comply with the dominant force of others.
What is required in the context of a prosecutorial decision to proceed is a level of protection from
prosecution or punishment for trafficked victims who have been compelled to commit criminal
offences. In this jurisdiction, that protection is provided by the 'abuse of process' jurisdiction.
The court will protect the rights of a victim of trafficking by overseeing the decision of the
prosecutor and refusing to countenance any prosecution which fails to acknowledge and address
the victims' subservient situation, and the international treaties to which the UK is a party.
In the context of an abuse of process argument on behalf of an alleged victim of trafficking, the
court will reach its own decision on the basis of the material advanced in support of and against
the continuation of the prosecution. Where a court considers issues of age, trafficking and
exploitation, the prosecution will be stayed if the court disagrees with the decision to prosecute.

The court also provided guidance on how to resolve difficulties in establishing a young person's age, if it
isn't clear whether they are a child (see paragraph 6.5).

6. Particular responsibilities for solicitors in
trafficking cases
You may come into contact with trafficking victims who have been arrested and charged with criminal
activities committed as a direct consequence of their trafficking situation. They may not have been
identified as a victim of trafficking. If you suspect that your client may be a victim of trafficking, you should
make proper enquiries concerning this issue.

You should share the results of these enquiries with the CPS and the courts if necessary, although client
confidentiality and legal professional privilege rules still apply and potential difficulties may arise if it is not
accepted.

It may not be immediately apparent that your client is a victim. They may be angry, defensive and hostile
or extremely withdrawn. Often, they will not identify their experiences as trafficking. Therefore, you should
be aware of some identifying factors.

6.1 Indications your client might be a victim of trafficking

Trafficking victims are commonly arrested on the following charges:

cannabis cultivation
drug importation
immigration offences
document offences
prostitution
dishonesty offences, including theft, pick-pocketing and begging

The following is a non-exhaustive list of common factors which may also assist in identifying possible
victims:

the suspected victim is from a place known to be a source of human trafficking
the possession of false identity or travel documents
showing signs of fear or anxiety
exhibiting distrust of the authorities
evidence of violence or threats of violence
fear of revealing immigration status
lack of knowledge of home or work address
signs that the individual's movements are being controlled or that they are taking instructions from
a third party
inconsistent about name and age

If your client has been trafficked, they may be reluctant to reveal their trafficking history until they trust



you. This may take a number of meetings and require a sensitive approach, and you will need to ask the
right questions in taking instructions in order to draw out information.

Guidance on the identification of trafficked persons can be found in section 7.2.2 Other information and
services.

6.2 Making a formal identification

If you think that you may be dealing with someone who has been trafficked, you have a number of
options.

6.2.1 Protection measures for victims

Article 10 of the Council of Europe Convention requires signatory states to identify and protect victims of
trafficking and articles 12-14 state that, once identified, victims must be afforded time, assistance and
access to services.

These articles are very important for any professional coming into contact with victims of trafficking who
may not have been identified as such and who may have been arrested and charged for criminal offences
that they have been compelled to commit and that are a direct consequence of their trafficking situation.

6.2.2 The National Referral Mechanism

The National Referral Mechanism ('NRM') has been established to identify victims of trafficking and
ensure they receive the necessary protection and support. The procedure envisages that victims of
trafficking will be identified or come to the attention of 'first responders' who can refer to the competent
authority who will carry out the identification process.

If you and your client think that formal identification as a victim of trafficking is appropriate, you should
arrange for your client to be referred under the National Referral Mechanism to the competent authority.
As solicitors are not designated as first responders, you will have to refer your client to someone who is;
this could be eg the police, social services or an appropriate non-governmental organisation (NGO).

Formal identification will help inform decisions to be made by prosecutors in accordance with CPS
guidance and enable your client to access the support and protection provisions afforded by the
convention.

6.2.3 Competent authorities

Under the scheme, the UK Human Trafficking Centre and the UK Border Agency (UKBA) are designated
as the 'competent authority' if there are no immigration issues.

Certain government agencies (the police, social services, UKBA) and certain NGOs, for example Poppy
Project, Migrant Help, Salvation Army, Medaille Trust, Kalayaan, Barnardo's, are designated as first
responders.

The competent authority has five days from the receipt of the referral to reach a decision on whether
there are reasonable grounds to believe that the individual is a 'potential' victim of trafficking - a 'PVoT'.

Once a referral has been made, trained experts in the competent authority will assess the case and make
a decision on whether an individual is a victim of trafficking. There are two steps in this process:

Stage one - 'Reasonable grounds'

The NRM team has a target date of 5 working days from receipt of referral in which to decide whether
there are reasonable grounds to believe the individual is a potential victim of human trafficking. This may
involve seeking additional information from the first responder or from specialist NGOs, social services or
the individual's legal representative.

The threshold at the Reasonable Grounds stage is: 'from the information available so far I suspect but
cannot prove' that the individual is a potential victim of trafficking.

http://www.nationalcrimeagency.gov.uk/about-us/what-we-do/specialist-capabilities/uk-human-trafficking-centre
https://www.gov.uk/government/organisations/uk-border-agency


The UKBA Asylum Process Guidance Policy on victims of trafficking states:

'the 'reasonable grounds' test has a low threshold and is lower than the threshold required for prima facie
evidence (which is legally sufficient evidence, that, if contested, would establish a fact or raise a
presumption of a fact). The test that should be applied is whether the statement 'I suspect but cannot
prove' would be true and whether a reasonable person would be of the opinion that, having regard to the
information in the mind of the decision maker, there were reasonable grounds to suspect the individual
concerned had been trafficked.'

Stage two - 'Conclusive decision'

During the 45 day recovery and reflection period, the competent authority gathers further information
relating to the referral from the first responder and other agencies.

This additional information is used to make a conclusive decision on whether the referred person is a
victim of human trafficking. The competent authority's target for a conclusive decision is within the 45
recovery and reflection period, although in practice this time frame is not adhered to.

The case manager's threshold for a Conclusive Decision is that on the balance of probability 'it is more
likely than not' that the individual is a victim of human trafficking.

It is important to pass on any supporting documentation to the competent authority that will help it reach
its determinations, such as medical and expert reports.

6.3 When a formal identification cannot be made

Even if your client is not formally identified by the competent authority as a victim of trafficking you can
still use evidence gathered - for example, reports from NGOs and medical reports - in any defence of
slavery or duress.

Even if the case falls outside the remit of the CPS guidance, the authorities have an obligation under
article 26 of the Council of Europe Convention to not impose penalties on victims of trafficking if they
have been compelled to take part in unlawful activities to the extent they have been compelled to do so.
You may want to consider making written representations to the CPS to discontinue the proceedings and
put forward an abuse of process argument if the prosecution continues. If the proceedings continue, a
defence of slavery can be raised, under the Modern Slavery Act 2015.

It is important to note that the court is not bound by the competent authority's findings. You may want to
consider instructing an independent trafficking expert to use in the proceedings.

6.4 Immigration law issues

Whether or not your client goes through the formal identification procedures, if you believe that your client
has been trafficked you should ensure that they obtain legal advice on their immigration position, if they
are subject to immigration control.

Specific defences are available to certain immigration offences under section 31 of the Immigration and
Asylum Act 1999.

For more details see section 7.1 Legal and other requirements and 7.2 Further information and support.

 

6.5 Child victims of human trafficking

Child victims of trafficking require special protective measures. As a legal professional, you play an
important role in ensuring that the rights of child victims are safeguarded, subject to always having regard
to the rules of client confidentiality and legal professional privilege.

You should bear in mind that children are particularly at risk of harm from those responsible for their
trafficking. In some cases, there may be a dispute over the age of the client. Young people often have no
identification or travel documents, or have been told to lie about their age to evade detection or detention
by the authorities.

https://www.gov.uk/topic/immigration-operational-guidance/asylum-policy
http://www.legislation.gov.uk/ukpga/1999/33/contents
http://www.lawsociety.org.uk/support-services/advice/practice-notes/criminal-prosecutions-of-victims-of-trafficking/ht71
http://www.lawsociety.org.uk/support-services/advice/practice-notes/criminal-prosecutions-of-victims-of-trafficking/ht72


Article 10(3) of the Council of Europe Anti-Trafficking Convention provides:

'When the age of the victim is uncertain and there are reasons to believe that the victim is a child, he or
she shall be presumed to be a child and shall be accorded special protection measures pending
verification of his/her age.'

If the age of the defendant remains in doubt at the end of a 'due enquiry' into age , he/she must be
treated as a child. See paragraph 25 of L, HVN, THN and T v R [2013] EWCA Crim 991.

Accordingly, in any case where it is unclear whether someone identified may be under 18 years, they
should be treated as a child until there is information to the contrary.

6.6 Exemptions to the rule of confidentiality

Chapter 4 of the SRA Code outlines the duty of confidentiality that you have to your clients and the
mandatory outcomes that you must achieve. Outcome 4.1 requires you to keep the affairs of clients
confidential, unless disclosure is required or permitted by law or the client consents.

There are no specific exceptions to this duty in the code. However, if a child reveals information which
indicates continuing sexual or physical abuse, but refuses to allow you to disclose this to an appropriate
authority, there may be a conflict between your duty of confidentiality and your ability to act with integrity,
stipulated in principle 2 of the SRA Handbook.

Whether your duties conflict will depend on the materiality of the information in question. You must
consider whether the threat to the child's life or health, both mental and physical, is sufficiently serious to
justify a breach of the duty of confidentiality.

7. More information
7.1 Legal and other requirements

Council of Europe Convention on action against trafficking in human beings
The European Directive on Preventing and Combating Trafficking in Human Beings and Protecting
its Victims (2011/36/EU)
Crown Prosecution Service guidance, 'Prosecution decisions and victims of human trafficking and
slavery' 2013
S. 31 of the Immigration and Asylum Act 1999
Modern Slavery Act 2015
R v O [2008] EWCA Crim 2835
LM & Ors [2010] EWCA Crim 2327
L, HVN, THN and T v R (the Children's Commissioner for England and Wales and the Equality and
Human Rights Commission, Interveners) [2013] EWCA Crim 991

7.2 Further information and support

7.2.1 Practice Advice Service

For further information on this practice note, including a dedicated support line, please contact the Law
Society Practice Advice Service.

7.2.2 Other information and services

Practice note on defences to immigration offences [forthcoming]
UK Human Trafficking Centre - find out more about the NRM and get a list of all first responder
organisations
United Nations Office on Drugs and Crime: Human trafficking indicators (PDF)  
Solicitors Regulation Authority's Professional Ethics Helpline for advice on conduct issues

7.2.3 Law Society publications

https://www.judiciary.gov.uk/judgments/l-hvn-thn-t-v-r-judgment/
http://www.sra.org.uk/solicitors/handbook/code/content.page
http://www.coe.int/t/dghl/monitoring/trafficking/Docs/Convntn/default_en.asp
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:101:0001:0011:EN:PDF
http://www.cps.gov.uk/legal/h_to_k/human_trafficking_and_smuggling/
http://www.legislation.gov.uk/ukpga/1999/33/contents#pt1-pb11-l1g31
http://www.legislation.gov.uk/ukpga/2015/30/contents/enacted
http://www.bailii.org/ew/cases/EWCA/Crim/2008/2835.html
http://www.bailii.org/ew/cases/EWCA/Crim/2010/2327.html
https://www.judiciary.gov.uk/judgments/l-hvn-thn-t-v-r-judgment/
https://www.lawsociety.org.uk/support-services/helplines/practice-advice-service/
http://www.nationalcrimeagency.gov.uk/about-us/what-we-do/specialist-capabilities/uk-human-trafficking-centre/national-referral-mechanism
http://www.nationalcrimeagency.gov.uk/about-us/what-we-do/specialist-capabilities/uk-human-trafficking-centre/national-referral-mechanism
https://www.unodc.org/
http://www.unodc.org/pdf/HT_indicators_E_LOWRES.pdf
http://www.sra.org.uk/contactus.page


Criminal Justice and Immigration Act 2008  
Criminal Procedure Rules, 2nd edition
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